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APPELLANT'S REPLY BRIEF.

"Magnesium Silicate" in Lloyd's Patent Is "A Sub-

stance of Colloidal Nature" Within the Only Pos-

sible Meaning of the Lindstaedt Patent.

Appellees' brief charges appellant with attempting to

mislead the Court by the statement that the term ''mag-

nesium siHcate" as used in the Lloyd patent No. 1,250,331

is a "colloidal substance" in the sense that the term "a sub-

stance of colloidal nature" or "colloid" is used in the

Lindstaedt patent and in the claims thereof.
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These terms are not used in the Lindstaedt patent in

any accurate, specific or definite chemical sense, and there

is no true or substantial issue of colloidal chemistry in

this case.

The Court will note in reading and in considering ap-

pellees' brief that no attempt is made therein to explain

colloidal chemistry or the meaning of, or the interpretation

to be given to, the Lindstaedt patent's use of the terms

"colloid" [IV. 1200, col. 2, line 55] or "substance of col-

loidal nature" [IV. 1201, claims 2, 3, etc., or 1200, col. 2,

line 5 or 31]. We had expected to find in Appellees' Brief

some attempt at least to define from the text of the Lind-

staedt patent Lindstaedt's "colloid", "colloidal substance"

or "substance of colloidal nature", other than inclusive of

all substances which produce a product from combination

with nicotine by adsorption and/or absorption [Lindstaedt

patent, col. 2, //. 54, et seq.—IV. 1200-01]. Said Brief is,

however, significantly silent and devoted to generalities

and to mere unsupported and unsupportable denial that

Lloyd's magnesium silicate is either a "colloidal substance"

in Lindstaedt's sense or is Fuller's earth. It is significant

that Appellees' Brief refers to no testimony in the record

supporting appellees' denial. No witness either for ap-

pellees or appellant has denied that magnesium silicate

exists in the colloidal state, nor that it is of "colloidal

nature" within the meaning of this term as used in the

Lindstaedt patent. The imimpeached, unquestioned and

unimpeachable testimony of appellant's expert Dr. Bow-

man refutes appellees. Such testimony was given on

cross-examination by appellees' counsel and is found at

II. 951-52. Dr. Lloyd's first patent [Defts. Exhibit

"XX"] No. 1,048,712 [IV. 1517-18] is first referred to
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by Dr. Bowman, and then Dr. Lloyd's second patent,

1,250,331.-

"A. The second patent discloses specifically the

method of removing nicotine from solution by ad-

sorption. The reason for the two patents is that here

in the second one the fuller s earth of a different

chemical composition is used to justify that second

patent." [II. 952.] (Emphasis ours.)

Dr. Bowman's uncontradicted testimony thus directly

supports appellant's opening brief that magnesium silicate

is Fuller's earth. We point out that this quoted testimony

of Dr. Bowman was part of his cross-examination. See

11. 918-19, where Dr. Bowman adverts to the term "sub-

stances of colloidal nature" and says :- "I just said there

is not any colloidal nature,—substance of colloidal nature

does not mean anything." [919]

Moreover the Lloyd patent 1,250,331 itself positively

refutes appellees' unsupported criticism of our assertion

that magnesium silicate as referred to therein is Fuller's

earth and has adsorption and absorption properties. Said

patent says:- "The preferred form of magnesium com-

pound is hydrous magnesium silicate, or a form of alumi-

num silicate containing magnesium." [IV. 1520, //. 29-

32] The aluminum silicates containing magnesium are

Fuller's earth, the Bentonite clays, the Kaolin clays, the

Bakersfield Fuller's earth, or the English Fuller's earth,

or the Fuller's earth from Florida, as will be apparent

from the analyses of these Fuller's earths given in Dr.

Lloyd's own "discursive paper" printed in 1916 [Defts.

Ex. C; see particularly IV. 1242-43]. The analysis of

Fuller's earth from Florida [1242] shows that it is pri-

marily an aluminum silicate containing magnesium,
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strictly within the statement of Dr. Lloyd's patent. The

same is true of Fuller's earth designated in Defts. Ex. C

[p. 1242], "Bakersfield Fuller's Earth", "Enghsh Fuller's

Earth", and "Bentonite Clay" [IV. 1243]. In this article

[Defts. Ex. C] it is definitely stated that Lloyd's reagent

is a Fuller's earth.- "To these analyses of commercial

Fuller's earth I append Dr. Waldbott's analysis of 'Lloyd's

reagent,'" [1243]. According, therefore, to Dr. Lloyd's

published statement, the term "magnesium silicate" as

used in line 3, col. 2 of his second patent [IV. 1520] in-

cludes "a form of aluminum silicate containing magne-

sium" [Id. 11. 30-32] and is a Fuller's earth, and has the

absorption and/or adsorption properties for holding nico-

tine or nicotine sulphate, etc., so that, as set forth in said

Lloyd patent, the nicotine is not affected in the acid por-

tion of the stomach but is released or liberated in the alka-

line portion of the intestines.

The Lindstaedt patent in substance contains a definition

of the meaning of the terms "colloid," "substance of col-

loidal nature," and "colloidal substance." This definition

is not in chemical terms, but by the manner in which, and

the principle or function upon which, his so-called "col-

loid" or "substance of colloidal nature" operates or is

effective.

In particular there are two passages in the Lindstaedt

patent which demonstrate this. The patent says:- "I

have found a number of the latter substances which are

suitable for the purposes described.", i. e., "a substance

which protects against the effect ... of the toxic

substance." [Lindstaedt patent, IV, 1200, col. 1, //. 38-

42], and, "The product resulting from the combination

of a colloid with the alkaloid is chiefly an adsorption

and/or absorption product of the alkaloidal substance by
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the substance of colloidal nature * * * jj^ ^j-^e claims

the phrase 'colloidally held' is used to mean 'absorbed

and/or adsorbed.' ". [Id., col. 2, //. 54, et seq.] Accord-

ing to the teaching of the Lindstaedt patent, the principle

or property of adsorbing or absorbing the toxic substance

determines whether or not the material is a "colloid" or a

"substance of colloidal nature" within the meaning of the

Lindstaedt patent. Even Ramage admits:- "I can say

definitely it is not necessary for the substance to be any

pure colloidal substance. It is only necessary that the

substance be of a colloidal nature, namely, having active

chemical groupings in its constitution, which will make it

an effective holding agent for nicotine." [I. 477.]

There is no testimony in the record that Dr. Lloyd was

in error when he stated in his patent 1,250,331 that mag-

nesium silicate was such a holding agent, and as we shall

hereafter point out, we have the printed pubHcation of

Dr. Lloyd's article before the American Pharmaceutical

Society in 1916 wherein Dr. Lloyd,—the true first in-

ventor of the intermixing of nicotine and a "colloid" or

"substance of colloidal nature" (as these terms are used

in the IJndstaedt patent),—gives his experiences there-

with and particularly refers to his use of Fuller's earth,

an admitted "colloid" or "substance of colloidal nature"

as these terms are used in the Lindstaedt patent.

The testimony of the experts establishes that the term
"colloidal substance", "colloid", or "substance of colloidal

nature", used in the Lindstaedt patent, is mis-descriptive

entirely, and means only an adsorption or absorption
agent. When given this latter interpretation, then mag-
nesium silicate (as defined in said Lloyd patent) is an
adsorption and/or absorption agent for alkaloidal mate-
rials, and therefore a "colloid", "colloidal substance", or



''substance of colloidal nature", within the meaning of the

Lindstaedt patent.

The second line of thought running through this testi-

mony is that the term "colloidal substance" refers to a

material having a natural facility for or property of dis-

persing itself in the fine particle size to form a colloid.

It should be appreciated that in a strict sense there is no

such thing as a colloidal substance,— in the sense of

chemical classification,—any more than there is such a

thing as a solid substance, a liqitid substance, or a gaseous

substance. "Colloidal", "solid", "liquid", "gaseous", are

adjectives of qualification relating to the state the thing

exists in. A colloidal substance is a state of a material,

and not a function of the material; that is to say, it is a

state of matter, in the same sense that the terms "solid

substance", "liquid substance", or "gaseous substance"

are used. Any material may be reduced to a colloidal state

and may become a colloidal substance. A careful reading

of the testimony of appellees' expert Ramage and of ap-

pellant's expert Bowman verifies this observation. If the

testimony of appellees' experts is to be construed to be

that the term "colloidal substance" or "substance of col-

loidal nature", as used in the patent, has reference to a

material which has an actual facility or property of dis-

persing itself into a sufficiently fine or comminuted con-

dition to form a colloid, there is no definition therefor in

the Lindstaedt patent. It is to be noted that nothing is

said in the Lindstaedt patent of the so-called "colloid",

"colloidal substance", or "substance of colloidal nature"

being dispersed or finely comminuted. There is not even

a suggestion of this in the patent. It is for this reason

that appellees' experts are forced to the interpretation

which we have given to their testimony. Under such a
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definition the issue is,—Is this a property of magnesium

siHcate? It is common knowledge,* whether reflected in

the record or not, that magnesium silicate is ordinarily

derived as a form of clay; that clays generally are col-

loidal in character, some clays being more colloidal than

others, and some are specified in mineralogy as ''colloidal

clays". However, all clays are to some extent colloidal,

—

evidenced by their gummy or sticky or gluey properties.

As said in Professor Bancroft's "Applied Chemistry" :-

"We now speak of a colloidal state instead of a col-

loidal substance, and we call any phase colloidal when

it is sufficiently finely divided or dispersed, without

committing ourselves definitely as to what degree of

subdivision is necessary in any particular case. The

subdivided phase is often called the internal or dis-

persed phase and the enveloping phase the external

phase of the dispersing phase. * * *

"Adopting the very flexible definition that a phase

is called colloidal when it is sufficiently finely divided,

colloid chemistry is the chemistry of bubbles, drops,

grains, filaments, and films, because in each of these

cases at least one dimension of the phase is very

small. * * *" [I. 320-23.]

*See, for example, "General Chemistry for Colleges," by Alex Smith
(1916 Ed.), p. 430; "Modern Inorganic Chemistry," by J. W. Mellor (1918),

p. ni; Dana's "A System of Mineralogy (1914), pp. 669-84. It is well
established that the Court takes judicial knowledge of matters appearing in

scientific works. Brown v. Piper, 91 U. S. 2,1; Panzl v. Battle Island P. &
P. Co., 132 F. 607; IVerk v. Parker, 249 U. S. 130; Farmers' Mfg. Co. v.

Spruks Co., 119 F. 594; Tolfree v. VVetzler, 22 F. 2nd 214, 216; Liiten v
Allen, 254 F. 587.



—8—

Appellees' expert Ramage agrees with Bancroft's defini-

tion and thesis [I. 323].

We now invite the Court's attention to Ramage's testi-

mony [I. 323-27] and in connection therewith the testi-

mony of appellant's expert, Dr. Bowman [II. 760-61].

Ramage [I. 479] explains his miderstanding of colloidal

dispersion and at p. 478, referring to the Lindstaedt patent

term, "substance of colloidal nature", states it is not neces-

sary to reduce such a substance to a state of colloidal dis-

persion in order to secure the holding action by adsorption

or absorption referred to in the Lindstaedt patent. [Cf.

his testimony I. 478-79, 225-26, 237-39.]

This case presents one of the common instances of the

lack of definiteness because of the use in a patent of what

seems to bear the semblance of an exact or technical term

for a non-technical purpose and meaning, under the well

settled rule that the patentee may choose his own terms,

which are not necessarily to be construed in accord with

the technical meaning, but to have the meaning attributed

thereto which will embody the principle, function or pur-

pose stated for the named element in the patent. (Cameron

Septic Tank Co. v. Village of Saratoga Springs, 159 F.

453 at 455.) As said in Bates v. Coe, 98 U. S. 31, in

patent cases the courts do not judge similarities and dif-

ferences "merely by the names of things," but look "at

the machines and their devices in the light of what they

do or what office or function they perform and how they

perform it, and find that a thing is substantially the same

as another, if it performs substantially the same function



—9—
or office in substantially the same way to obtain substan-

tially the same result." The term ''colloidal substance"

used in the Lindstaedt patent is an inept term. It has no

true meaning in chemistry and does not in and of itself

express either the purpose, function or effect of the sub-

stances referred to in the Lindstaedt patent or involve the

chemical principle intended to be thereby asserted. The

purpose of a so-called ''colloidal substance" in the Lind-

staedt patent is that a substance identified by such term

shall have the property of either adsorbing or absorbing

the toxic substance and holding it against dissolving or

dissociation in the acid portion of the digestive tract, and

permitting it to dissolve or be released in the alkaline

portion of the intestines. Any substance which so acts

by this adsorption and/or absorption principle is a "col-

loidal substance" within the meaning of the use of that

term in the Lindstaedt patent. Furthermore, it is well

settled that the terms or words of a patent are to be inter-

preted in the light of the whole public knowledge. Appel-

lees assert that the term "magnesium silicate" as used in

the Lloyd patent 1,250,331 does not comprehend or in-

clude a colloidal substance ; that magnesium silicate is not

a colloid, and attempt to severely criticize appellant's

opening brief in this respect. Such criticism is without

warrant and without substance when the Court considers

these true rules of interpretation and that the term "mag-

nesium silicate" as used in the Lloyd patent means a

chemical element which has the property of adsorbing

nicotine, etc., for the purpose and result specified in the
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Lloyd patent. That ma^^nesium silicate has such property

of adsorption is common chemical knowledge and is there-

fore a "colloidal substance" within the meaning of the

Lindstaedt patent. In its consideration of this case the

Court is fortunate that it has before it, not simply oral

testimony given after this controversy has occurred and

possibly influenced by such controversy, but the testimony

of Dr. Lloyd himself explaining his work and the prob-

lems to which his knowledge and skill were addressed

prior to 1916. Dr. Lloyd's testimony is not under oath,

but is in a form more incontestable and indisputable in this

case, because his testimony exists in an article of address

given before the Scientific Section, American Pharma-

ceutical Association, at the San Francisco meeting of 1916,

over 13 years prior to the filing of the application for the

Lindstaedt patent in suit, and because it was published in

a printed publication (R. S. U. S. 4886, 35 USCA,

Sec. 31) in the American Pharmaceutical Journal for

May, 1916 [L 342-344], and was made a part of the

common knowledge at that time. The patent statute re-

quires that an invention or discovery to be patentable shall

not have been known to or used by others in this country.

The very principle sought to be expressed by or covered

by the term "colloidal substance" in the Lindstaedt patent

is the principle set forth in the said Lloyd patent, and

further developed and discussed in Dr. Lloyd's "discursive

paper." We request this Court to read this printed docu-

ment [Deft. Ex. C, IV, 1230-44], as it is too long to

quote in a reply brief herein. In this paper Dr. Lloyd

gives much interesting information and history of the
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discovery by him of the holding of alkaloidal salts, such

as "emetin, quinin, cocain, nicotin, and strychnin" [Lloyd

patent, IV. 1520], or "morphine, quinine, cocaine, etc."

[IV. 1230]. In this paper Dr. Lloyd does not refer to his

patent 1,250,331, for the obvious reason that it had not

then issued. The subject-matter of the patent and of his

discursive paper was obviously the same. Not only does

this printed pubhcation [Defts. Ex. C] make it public

knowledge that Fuller's earth is the material actually

used by Dr. Lloyd, and therefore by him comprehended

by his term "magnesium silicate,"* in his patent applica-

tion, but it leaves no arguable question that the adsorption

and absorption properties of Fuller's earth as a holding

agent for nicotine, etc., was a part of Dr. Lloyd's knowl-

edge and, upon a publication of this article, part of the

public knowledge. While nicotine pr nicotine sulphate is

not specifically enumerated as alkaloidal salts in this printed

publication of Dr. Lloyd's, it is clearly included under

his statement [IV. 1230] :- "Next I took, successively,

other alkaloidal salts, such as those of morphine, quinine,

cocaine, etc., submitted them to the same manipulation,

and found that all alkaloids experimented with produced

insoluble compounds, and that all (brucine excepted) were

practically tasteless." (Emphasis reprinted from printed

text, and obviously the emphasis of Dr. Lloyd.) It is

upon Dr. Lloyd's work, as reflected in this printed article,

*"The preferred form of magnesium compound is hydrous magnesium
silicate, or a form of aluminum silicate containing magnesium" [Lloyd

pat., IV. 1520, lines 29-32].
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that his patent 1,250.331 is based. It cannot be denied

that Dr. Lloyd knew, as disclosed in his patent appHcation,

the principle he had discovered was that alkaloids and

alkaloidal salts were adsorbed by substances having ab-

sorbing properties and thereby carried so that they would

be unaffected by the acids of the stomach, and released

(dissolved) by the alkalinity in the intestines. This is

clearly stated in the patent. It cannot be denied that he

knew, and made such knowledge a part of the public

knowledge, that Fuller's earth was one equivalent of, if it

is not the, "magnesium silicate" referred to in his patent

or one of the components, or had like components for the

adsorption or absorption principle. We feel that under

these circumstances and under this indisputable proof, the

statement of our opening brief that "magnesium silicate"

of the Lloyd patent was, and said patent indicated to the

public, a "colloidal substance" within the meaning of that

term in the Lindstaedt patent and that Fuller's earth and

magnesium silicate are interchangeable terms in the Lloyd

patent. Moreover, what this Court is most interested in

is the fact that Dr. Lloyd used this adsorption and/or

absorption principle for what is termed in this case "col-

loidally holding" nicotine for the purpose and the effects

stated in the Lloyd patent, and that all this was public

knowledge in 1916. It was not a novel invention or dis-

covery by Lindstaedt in 1929. And appellees' brief is

not addressed to this fact,—which cannot be denied,—nor

is it addressed to the effect of such prior knowledge upon

the validity of the Lindstaedt patent.
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Appellees' Brief Asserts "That Lloyd Did Not Teach

the Production of a 'Parasiticide', the Funda-

mental Requirement of Each Claim of Lindstaedt

and Turnbow;" (p. 84).

In making- this bald assertion, appellees refer to this

Lloyd patent 1,250,331. They lose sight of the fact that

the Lindstaedt patent is for a composition of matter, and

not for a particular use of a substance or device. It is not

the use of the so-called "parasiticide" that is patented, but

the so-called parasiticide itself. Such "parasiticide" being

common knowledge as a substance, there cannot be any

patentable invention in selecting a particular or special use

therefor. (Cf. Appellant's Opening Brief, p. 43; Ansonia

Brass & Copper Co. v. Electrical Supply Co., 144 U. S.

11, 36 L. ed. 327, 329, and Browning v. Colorado Tele-

phone Co., 61 F. 845, 847, there cited, exemplifying ap-

plications of this principle of law. Appellees' brief (pp.

50-53) contends that claim 2 (appellees' selected example)

"is quantitative in its prescriptions" and contains "a quan-

titative requirement" of both the amount of toxic sub-

stance and of so-called colloidal substance required to con-

stitute "a parasiticide". Said brief proceeds, after par-

tially quoting from Appellant's Opening Brief, p. 50, to

baldly assert that appellant's reasoning is "self-serving

isic!) and unsupportable". Appellees' first difficulty

is that their argument assumes that "A parasiticide" is a

term of definite meaning as embracing a definite quantity

of toxic and so-called colloidal substances. Unless such

term is so interpreted, there is no quantitative limitation or
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requirement. The true interpretation is that the term

"A parasiticide" is simply a name Hke "A machine" in

the case of a patent claim for a combination constituting

a machine. The words or name "A parasiticide" or

''A machine" is not a compliance with the patent statute

in definitely pointing out and distinctly claiming an inven-

tion. This statutory requirement must be fulfilled by the

words of definition distinguishing such a machine or

parasiticide from other machines or parasiticides. The

theory of the Lindstaedt patent, as repeatedly urged by

appellees, is that it requires at least 5 to 10 mg. of an

all^aloidal substance, such as pure nicotine or nicotine

sulphate, for a lethal dose to a chicken, and that ''Quan-

tities less than this amount are not efficient for the destruc-

tion of the parasites." [Lindstaedt patent, p. 1, col. 1, 11.

27-32; IV. 1200]. Their argument is, therefore, that to

be "A parasiticide", within the meaning of this patent,

such product must be of such quantity as to contain

not less than these quantities of toxic and alkaloidal sub-

stances,—but the claim does not define or specify such

quantity, as required by law. Appellees' argument ignores

the fact that the only time when such quantities are present

is when a definite bulk is administered, /. e., when enclosed

in a capsule or compressed into a pellet or pill,—as stated

in the Lindstaedt patent. This Court may well ask:

How, if the product is administered by the so-called Flock

treatment, {i. e., in powdered or finely divided state, mixed

in with the chicken mash,) can there be said to be a

definite quantity existent; when and where, under such

conditions, does "A parasiticide", as thus attempted by
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appellees to be so defined by such a claim, exist? It is

true that there is some indefinite, undetermined quantity

of nicotine or nicotine sulphate adsorbed or absorbed by

an undefined quantity of so-called colloidal substance. But

unless in some manner there is a measured dose of the

adsorbed or absorbed nicotine, appellees' "parasiticide"

has no existence. Under appellees' forced interpretation

of the claim, it has no existence, because there is no

determined quantity. There is some adsorbed and/or

absorbed nicotine, but it is not 5-10 mg. of nicotine.

Appellees are not so bold as to baldly state that an un-

defined quantity of the admixed, adsorbed and/or absorbed

nicotine in so-called colloidal substance necessarily contains

a lethal amount of nicotine or "70 to 80 milligrams"

thereof and "about 900 to 1000 milligrams of any of the

described substances of colloidal nature" [Lindstaedt

patent, p. 1, col. 2, 11. 26-27; IV. 1200]. But what is the

logical and final result of appellees' contention that the

term "A parasiticide" of each of the claims is a quantitative

definition of the amount of toxic substance and so-called

colloidal substance so required to be a "parasiticide"?

Appellees' brief seems ignorant of the legal effect of such

argument. Such quantitative requirement can only be ful-

filled by pressing the requisite quantities into a pellet or

pill or enclosing it in a capsule (as distinctly set forth in

the Lindstaedt patent) and using this as the "normally

lethal dose". Under such construction it is clear that

appellant's product, which is in a finely comminuted form,

does not infringe, because appellees' asserted quantitative
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requirement is not fulfilled. It cannot be fulfilled with

Flock treatment of a finely divided or comminuted product.

Appellees' said contention therefore is an actual admis-

sion that the claims of the Lindstaedt patent are limited

to, and the term "normally lethal dose" thereof is limited

to, a product either in pellet or pill form or enclosed in a

capsule, whereby "the normally lethal dose" quantity exists

as a measured entity.

Appellees' second difficulty is that if the term "A para-

siticide" requires a measured quantity existent in some

form of being positively administered with certainty as a

quantitative dose, then the Lindstaedt claims fall within the

rule of law that they are void for indefiniteness and

uncertainty, exemplified in the decisions cited in appellant's

opening brief, p. 50. The only definition in the patent

of "normally lethal dose" is not by quantitative proportions

of toxic substance to so-called colloidal substance, but by

the quantitative amount of nicotine or nicotine sulphate in

milligrams administered. Appellees' brief (pp. 50-54)

thus fails utterly to answer this uncertainty and indefinite-

ness. Appellees' argument requires that the term "A

parasiticide" be interpreted to require this definiteness of

quantity to be both present and administered. Otherwise

it is meaningless. If one orders a 5-grain capsule or

tablet of Bayer's Aspirin, this does not mean that such

single capsule is necessarily a dose. One may break the

tablet and take part thereof, or he may take two of the

5-grain capsules. As heretofore pointed out (appellant's

opening brief, p. 44) the Lindstaedt patent claims are for
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a composition of matter. That composition of matter is

called for by name,
—"A parasiticide", which is an entity.

Appellees' argument clearly demonstrates the two horns

of the dilemma upon which their case is hung. If appel-

lees' analysis of the Lindstaedt patent claims that the

use of the term "A parasiticide" is a quantative require-

ment, selling in bulk in finely comminuted condition, ad-

mixed nicotine sulphate, adsorbed and/or absorbed by so-

called colloidal substance, cannot be an infringement

thereof. This because the entity is the composition of

matter and, to have appellee's quantitative requirement,

such composition of matter so claimed must exist as a pill,

pellet, or capsule containing both the required amounts

and proportions of toxic substance and so-called colloidal

substance.

The foregoing consideration further emphasizes the un-

certainty and indefiniteness of the Lindstaedt patent claims,

calling as they do for "a. toxic substance in quantity

greater than the normally lethal dose", and demonstrates

their invalidity under the principles applied in General

Elec. Co. V. Wabash, and other decisions (see pp. 16-17,

Appellant's Opening Brief).
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"Indispensable Principles" (Appellees' Brief, p. 58).

Principles or modes of operation, as such, are not

patentable. (Westinghouse v. Boyden Power Brake Co.,

170 U. S. 537, 555, 42 L. ed. 1136, 1143, citing Burr v.

Duryee, 68 U. S. 531, 570; Grand Rapids S. C. Co. v.

Weher S. C. Co., 38 F. (2d) 730 -C C. A. 9.)

Space will not permit us to answer in detail each of the

unfounded statements of alleged fact of appellees' brief.

As an example thereof, however, we refer to said Brief,

p. 68, and to Ramage's testimony [I. 250] that appellant's

product contains no agar-agar.

Appellees' Brief (p. 31) contains a tabulation asserting

to show that appellees' business was largely gained from

trade enjoyed by parasiticides theretofore on the market.

This is a half-truth. The comparison, according to the

record, is of appellees' and appellees' licensees' own busi-

ness. It does not comprehend parasiticides manufactured

and sold by others than appellees' organization,—using

that term as inclusive of appellees' licensees, etc.

Respectfully submitted,

Lyon & Lyon^

Frederick S. Lyon,

Lewis E. Lyon,

Frederick W. Lyon,

Attorneys for Appellant.


